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Reference/Docket No. FHI.T.001

Correspondence Email Address:  matt@321-law.com

 
 

NONFINAL OFFICE ACTION

 

Response deadline.  File a response to this nonfinal Office action within three months of the “Issue 
date” below to avoid abandonment of the application. Review the Office action and respond using one 
of the links to the appropriate electronic forms in the “How to respond” section below.

Request an extension.  For a fee, applicant may request one three-month extension of the response 
deadline prior to filing a response. The request must be filed within three months of the “Issue date” 
below. If the extension request is granted, the USPTO must receive applicant’s response to this letter 
within six months of the “Issue date” to avoid abandonment of the application.

Issue date:  August 28, 2023

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant 
must respond timely and completely to the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a), 
2.65(a); TMEP §§711, 718.03.
 
No Conflicting Mark 
The trademark examining attorney has searched the USPTO database of registered and pending marks 
and has found no conflicting marks that would bar registration under Trademark Act Section 2(d). 15 
U.S.C. §1052(d); TMEP §704.02.
 
Failure to Function as a Service Mark 
Registration is refused because the applied-for mark is a slogan or term that does not function as a 
trademark or service mark to indicate the source of applicant’s services and to identify and distinguish 
them from others.  Trademark Act Sections 1, 2, 3, and 45, 15 U.S.C. §§1051-1053, 1127.  In this case, 
the applied-for mark is a slogan that would be perceived by consumers as merely conveying 
information about applicant’s or similar services.  See In re Bos. Beer Co., 198 F.3d 1370, 1372-74, 53 
USPQ2d 1056, 1058-59 (Fed. Cir. 1999) (holding THE BEST BEER IN AMERICA for beer and ale 
not registrable because it is merely a common claim of superiority); In re TracFone Wireless, Inc., 
2019 USPQ2d 222983, at *3 (TTAB 2019) (holding UNLIMITED CARRYOVER for 
telecommunications services not registrable because it “simply provides information about the 
services”); TMEP §1202.04(a). 
 
Terms and expressions that merely convey an informational message, such as common statements or 
laudatory phrases about goods and/or services, are not registrable.  In re DePorter, 129 USPQ2d 1298, 
1299 (TTAB 2019) (citing In re Eagle Crest, Inc., 96 USPQ2d 1227, 1229 (TTAB 2010)).  
Determining whether the term or expression functions as a trademark or service mark depends on how 
it would be perceived by the relevant public.  In re Vox Populi Registry Ltd., 25 F.4th 1348, 1351, 2022 
USPQ2d 115, at *2 (Fed. Cir. 2022) (citing In re AC Webconnecting Holding B.V., 2020 USPQ2d 
11048, at *3 (TTAB 2020)); TMEP §1202.04.  When there are no limitations on the goods or services 

https://www.uspto.gov/trademarks/apply/abandoned-applications
https://teas.uspto.gov/erp


in the application, the relevant public comprises all potential purchasers of the goods or services.  In re 
Team Jesus LLC, 2020 USPQ2d 11489, at *3 (TTAB 2020) (citing In re Yarnell Ice Cream, LLC, 2019 
USPQ2d 265039, at *5 (TTAB 2019)); see TMEP §1202.04.  “The more commonly a term or 
expression is used, the less likely that the public will use it to identify only one source and the less 
likely that it will be recognized by purchasers as a trademark [or service mark].”  In re Ocean Tech., 
Inc., 2019 USPQ2d 450686, at *3 (TTAB 2019) (citing In re Hulting, 107 USPQ2d 1175, 1177 (TTAB 
2013)); TMEP §1202.04(b).  
 
The attached internet evidence shows that "short on labor" and "we can help" are commonly used 
phrases which merely refer to the need for labor and an offer to supply services.  Applicant's mark 
merely combines these common phrases to offer its help in the form of labor to those who are short on 
labor.  Because consumers are accustomed to seeing similar slogans and would take the words at their 
ordinary meaning as applied to applicant’s services, consumers are likely to perceive the wording 
merely as informational matter offering to fill a business need.  Thus, this slogan would not be 
perceived as a mark that distinguishes applicant’s services from those of others and identifies the 
source of applicant’s services.
 
An applicant may not overcome this refusal by amending the application to seek registration on the 
Supplemental Register or asserting a claim of acquired distinctiveness under Section 2(f).  In re Ocean 
Tech., Inc., 2019 USPQ2d 450686, at *8; TMEP §1202.04(d); see In re TracFone Wireless, Inc., 2019 
USPQ2d 222983, at *4.  Nor will submitting a substitute specimen overcome this refusal.  In re Team 
Jesus LLC, 2020 USPQ2d 11489, at *5-6 (TTAB 2020) (quoting D.C. One Wholesaler, Inc. v. Chien, 
120 USPQ2d 1710, 1716 (TTAB 2016)); TMEP §1202.04(d). 
 
Please call or email the assigned trademark examining attorney with questions about this Office action. 
Although an examining attorney cannot provide legal advice, the examining attorney can provide 
additional explanation about the refusal(s) and/or requirement(s) in this Office action. See TMEP 
§§705.02, 709.06.
 
The USPTO does not accept emails as responses to Office actions; however, emails can be used for 
informal communications and are included in the application record. See 37 C.F.R. §§2.62(c), 2.191; 
TMEP §§304.01-.02, 709.04-.05.
 
How to respond.  File a response form to this nonfinal Office action or file a request form for an 
extension of time to file a response.  

 

/Daniel Capshaw/
Daniel Capshaw
Trademark Examining Attorney
Law Office 110
(571) 272-9356
Daniel.Capshaw@USPTO.GOV

 

RESPONSE GUIDANCE

https://teas.uspto.gov/office/roa/
https://teas.uspto.gov/erp/
https://teas.uspto.gov/erp/


Missing the deadline for responding to this letter will cause the application to abandon.  A 
response or extension request must be received by the USPTO before 11:59 p.m. Eastern Time 
of the last day of the response deadline.  Trademark Electronic Application System (TEAS) 
system availability could affect an applicant’s ability to timely respond.  For help resolving 
technical issues with TEAS, email TEAS@uspto.gov.

•

Responses signed by an unauthorized party are not accepted and can cause the application to 
abandon.  If applicant does not have an attorney, the response must be signed by the individual 
applicant, all joint applicants, or someone with legal authority to bind a juristic applicant.  If 
applicant has an attorney, the response must be signed by the attorney.

•

If needed, find contact information for the supervisor of the office or unit listed in the 
signature block.

•

https://www.uspto.gov/trademarks/apply/abandoned-applications
https://www.uspto.gov/blog/ebiz/
mailto:TEAS@uspto.gov
https://www.uspto.gov/trademarks/maintain/responding-office-actions
https://www.uspto.gov/trademarks/apply/reviving-abandoned-application
https://rdms-tmep-vip.uspto.gov/RDMS/detail/manual/TMEP/current/TMEP-600d1e2068
https://www.uspto.gov/trademark/contact-trademarks/other-trademark-contact-information




















































































































































United States Patent and Trademark Office (USPTO)

USPTO OFFICIAL NOTICE

Office Action (Official Letter) has issued  
on August 28, 2023 for  

U.S. Trademark Application Serial No. 97671506

A USPTO examining attorney has reviewed your trademark application and issued an Office 
action.  You must respond to this Office action to avoid your application abandoning.  Follow 
the steps below.  

(1)  Read the Office action.  This email is NOT the Office action.  

(2)  Respond to the Office action by the deadline using the Trademark Electronic Application 
System (TEAS).  Your response, or extension request, must be received by the USPTO on or 
before 11:59 p.m. Eastern Time of the last day of the response deadline.  Otherwise, your 
application will be abandoned.  See the Office action itself regarding how to respond.  

(3)  Direct general questions about using USPTO electronic forms, the USPTO website, the 
application process, the status of your application, and whether there are outstanding deadlines 
to the Trademark Assistance Center (TAC).  

After reading the Office action, address any question(s) regarding the specific content to the 
USPTO examining attorney identified in the Office action.  

GENERAL GUIDANCE
Check the status of your application periodically in the Trademark Status & 
Document Retrieval (TSDR) database to avoid missing critical deadlines.  

•

Update your correspondence email address to ensure you receive important USPTO 
notices about your application.  

•

Beware of trademark-related scams.  Protect yourself from people and companies that 
may try to take financial advantage of you.  Private companies may call you and pretend 
to be the USPTO or may send you communications that resemble official USPTO 
documents to trick you.  We will never request your credit card number or social security 
number over the phone.  Verify the correspondence originated from us by using your 
serial number in our database, TSDR, to confirm that it appears under the “Documents” 
tab, or contact the Trademark Assistance Center.  

•

Hiring a U.S.-licensed attorney.  If you do not have an attorney and are not required to •

http://tsdr.uspto.gov/documentviewer?caseId=sn97671506&docId=NFIN20230828
https://www.uspto.gov/trademarks/apply/abandoned-applications
https://www.uspto.gov/trademark
https://www.uspto.gov/learning-and-resources/support-centers/trademark-assistance-center
https://www.uspto.gov/trademarks/apply/check-status-view-documents
http://tsdr.uspto.gov/documentviewer?caseId=sn97671506&docId=NFIN20230828
http://tsdr.uspto.gov/documentviewer?caseId=sn97671506&docId=NFIN20230828
https://teas.uspto.gov/ccr/cca
https://www.uspto.gov/trademarks/protect
http://tsdr.uspto.gov/documentviewer?caseId=sn97671506&docId=NFIN20230828
https://www.uspto.gov/learning-and-resources/support-centers/trademark-assistance-center
https://www.uspto.gov/trademarks/basics/why-hire-private-trademark-attorney


have one under the trademark rules, we encourage you to hire a U.S.-licensed attorney 
specializing in trademark law to help guide you through the registration process.  The 
USPTO examining attorney is not your attorney and cannot give you legal advice, but 
rather works for and represents the USPTO in trademark matters.  

 


